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Merger Sub Inc. was awholly-owned subsidiary of Berkshire Hathaway, Inc. The latter company
isapublicly-owned Delaware corporation; itsstock istraded onthe New Y ork Stock Exchange. We
granted an extraordinary gppeal to the defendant Clayton Homes, Inc., and theindividual defendants,
all of whom were members of that corporation’s pre-merger board of directors, in order to review
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determine “(1) whether the [trial court] properly granted Plaintiff’s request for a [temporary
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maintainitsderivative claims[;] and[] (3) whether the[trial court] properly lifted thestay previoudy
issued inthisaction.” Wehold (1) that thetrial court’s“statusquo” order — essentially atemporary
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to afford each of the parties an opportunity to request further appellate review by the Supreme Court.
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OPINION
|. Background
A. The Merger

On April 1, 2003, Clayton Homes, Inc. (“Old Clayton Homes’), B Merger Sub Inc., and
Berkshire Hathaway, Inc. (“ Berkshire”) entered into an agreement entitled “ Agreement and Plan of
Merger” (“the merger agreement”), by the terms of which B Merger Sub Inc. would be merged into
Old Clayton Homes with the latter being “the successor or surviving corporation in the Merger. . .
under the name of ‘ Clayton Homes, Inc.”” (“New Clayton Homes”). According to the termsof the
merger agreement, “ upon compl etion of themerger, [each stockholder in Old Clayton Homeswould)]
be entitled to receive $12.50 in cash for each share of [Old] Clayton Homes common stock that [the
stockholder] own[ed],” and New Clayton Homeswould be awholly-owned subsidiary of Berkshire.
The merger agreement was publicly announced on April 1, 2003. The merger contemplated atotal
payment of approximately $1.7 billion to the stockholders of Old Clayton Homes of record at the
close of business on June 2, 2003. 136,210,180 shares of common stock were then outstanding.

On or about June 16, 2003, Old Clayton Homes sent a letter to its stockholders formally
advising them of the proposed merger. The letter transmitted (1) a proxy statement with a copy of
the merger agreement and (2) anotice of aspecid stockholders’ meeting to be held in Knoxville on
July 16, 2003, at 11:00 am. EDT to vote on the proposed merger “ as the merger agreement may be
amended fromtimetotime.” Theletter to the stockhol ders advised them that the board of directors
of Old Clayton Homes, “ by aunanimousvote,” had “ (1) determined that themerger isadvisableand
that the terms of the merger are fair to, and in the best interests of, Clayton Homes and our
stockholders, (2) approved the merger agreement and the transactions contemplated thereby,
including the merger, and (3) recommended that our stockholders approve and adopt the merger
agreement and the transactions contemplated thereby, including the merger.”



Aswould later become significant, the proxy statement recited that

[t]he persons you name as proxies may propose and vote for one or
more adjournments or postponements of the special meeting,
including adjournments or postponements to permit further
solicitationsof proxies. No proxy voted against the proposal to adopt
the merger agreement will be voted in favor of any adjournment or
postponement.

B. The Mesting

The special meeting of the stockholders was convened on July 16, 2003. Following
discussion, including aquestion and answer period, the meeting was adjourned to July 30, 2003. No
formal vote on the proposed merger was taken at the July 16, 2003, meeting.

Proxies under the control of Kevin T. Clayton, the Chief Executive Officer of Old Clayton
Homes, and James L. Clayton, Chairman of the Board of Directors of Old Clayton Homes, were
voted at the July 16, 2003, meeting in favor of the adjournment motion. The announced purpose of
the adjournment was to afford Cerberus Capital Management L.P. (“Cerberus’) — a potential
competing suitor for ownership of Old Clayton Homes — an opportunity to determine whether it
wanted to submit a bid to buy the company. In order to secure Berkshire's agreement to the
postponement, Old Clayton Homes agreed to pay Berkshire $5 million.

Following a due diligence study of Old Clayton Homes, Cerberus, by letter to Kevin T.
Clayton dated July 28, 2003, advised Old Clayton Homes that Cerberus “ha[d] determined to
terminate discussions regarding a possible transaction and not make any offer for Clayton Homes.”

OnJuly 30, 2003, the adj ourned meeting of the stockholders of Old Clayton Homeswasheld
as specified in the July 16, 2003, adjournment motion. The holders of 115,712,882 shares of the
common stock of Old Clayton Homes were represented in person or by proxy at the adjourned
meeting. A motion was duly made to approve the proposed merger pursuant to the merger
agreement. It passed with the following later-certified vote:

For 71,309,699
Againg 44,035,083
Abstain 368,100



The numbersrepresent avotein favor of the proposed merger by amargin of approximately 52.35%
t0 47.65%." Since 50% of the total shares of common stock plus one share amounts to 68,105,091
shares, the margin of the vote for the proposed merger was 3,204,608 shares.

C. The Delaware Litigation

Prior to the stockholders' meeting of July 16, 2003, a stockholder of Old Clayton Homes —
Mark Blosser — filed suit in the Court of Chancery of the State of Delaware (New Castle County)
challenging the legality and propriety of the proposed merger. Hiscomplaint wasfiled on May 16,
2003. For convenience, thislitigation will be referred to in this opinion as “the Blosser Delaware
litigation.” Blosser sought an order of the Delaware court that his “action may be maintaned as a
Class Action and certifying [him] as the Class Representative.” The Blosser Delaware litigation
named the same defendants as those sued in the case at bar. The Blosser Delaware complaint
claimed (1) that the individual defendants’ were guilty of breach of their fiduciary duty “under
Revion”® (emphasis added); (2) that they were guilty of other breaches of their fiduciary duty; and
(3) that they violated 8 Del. C. § 141* by agreeing to the merger agreement in which they allegedly
“surrendered any ability tofulfill [their] statutory dutiesto Clayton Homes, and itsstockholders’ and
by taking a “series of deliberate actions which effectively disable the Director Defendants from
managing the business and affairs of Clayton Homes.” In addition to other relief, the complant in
the Blosser Delaware litigation seeks an injunction against the defendants from proceeding with or
completingtheproposed merger. Alternatively, intheevent the merger isconsummated, the plaintiff
in that case seeks damages.

On July 10, 2003, OrbisInvestment Management, Ltd. (“Orbis’), dso a stockholder of Old
Clayton Homes, filed suit® in the same Delaware Chancery Court. Its complaint is entitled
“Complaint Pursuant to 8 Del. C. § 220 to Compel Inspection of Books and Records” (“the Orbis
Delawarelitigation”). Orbis sought information and documentation pertaining to the stockholders
of Old Clayton Homesin order to communicate with them and urge them to join Orbisin opposing
the proposed merger. Orbis sought a court order requiring Old Clayton Homes “to permit the

lThe percentage of affirmative votesis based upon a comparison of the total affirmative votes — 71,309,699
—to the total shares outstanding — 136,210,180. An affirmative vote of a mgjority of all outstanding shares of common
stock was required to adopt the merger agreement.

2As previously intimated, Old Clayton Homes was also named as a defendant.
3Rev|on, Inc.v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).

4In general, 8 Del. C. § 141 deals with boards of directors of Delaware corporations, their composition, and
powers.

5Sometime after April 22, 2003, Orbis had filed another suit against Old Clayton Homes and its directorsin
the same Delaware court. That litigation is not directly pertinent to the issues in the case at bar. Furthermore, thereis
asuggestion in the record that other cases werefiled in D elaware, but, apparently if filed, they are no longer significant.
We say thisin view of the fact that neither party has made a reference to any other suitsin the briefs.
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requested inspection and copyingimmediately.” The Ddaware Chancery Court ordered Old Clayton
Homes to produce the data regarding the company’s stockholders to Orbis. The material was
subsequently handed over to Orbis.

When the stockholders’ meeting of July 16, 2003, was adjourned, Orbis, on July 17, 2003,
pursued relief in Delaware, challenging the adjournment and seeking a court order to require Old
Clayton Homes to immediately reconvene the adjourned special meeting. The Delaware court
ordered an expedited hearing on Orbis' adjournment claims; however, before the schedul ed date of
the hearing, Orbis withdrew its application for atemporary restraining order.

On July 23, 2003, Old Clayton Homes agreed to Orbis’ request that Orbis's proxy advisor,
Alan M. Miller, be permitted to review the proxies, the ballots, and the preliminary tabulation of the
vote on the proposed merger.

As the recited facts suggest, a number of hearings have been held in both Delaware cases.
Some of those hearings occurred before the July 30, 2003, vote and some took place after the vote.
Asof thefiling of this opinion, apparently both of these Delaware cases are still pending.

D. Thelnstant Case

OnJuly 25, 2003, theplaintiff, Denver AreaMeat Cuttersand Employers Pension Plan, filed
the instant action alleging a stockholders © derivative claim on behalf of Old Clayton Homes in
addition to a class action claim. In general terms, the suit alleges that the individual directors
breached their fiduciary duty; that the merger terms are“draconian” and unfair; that, in approving
the merger, theindividud director defendants had conflicts of interest and that they opted to act in
their own self-interest; and that the defendants “ manipulated the corporate machinery” when they
adjourned the July 16, 2003, meeting. The plaintiff’s complaint seeks class certification, damages
for breach of fiduciary duty, and an injunction against the consummation of the proposed merger.
The operative alegations of the plaintiff’s suit are strikingly similar to alegations in the Blosser
Delaware litigation and the Orbis Delaware litigation.

Theplaintiff sought atemporary restraining order (“ TRO”) fromthetrial court to prevent the
defendantsfrom further postponing avote on the proposed merger. On July 29, 2003, thetrial court
held a hearing on the plaintiff’ s application. In the course of arguing for a TRO to make sure that
Old Clayton Homes took the vote on July 30, 2003, counsel for the plaintiff made an extensive
presentation, excerpts of which follow:

6The plaintiff claims that it is the beneficial owner of 45,000 shares of the common stock of Old Clayton
Homes. The company statesthat it hasno record of the plaintiff’s claimed stock ownership. When this matter proceeds
to trial, it will be incumbent upon the plaintiff to prove standing to pursue its class action claims. For the time being,
the plaintiff’ s stock ownership is assumed.
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The company already knows how the vote has come out. Thereason
that they sought theinitial delay isbecause they knew that the merger
had been voted down. They sought the delay to try to change those
votes and to reverse what they knew wasinevitable. We believe that
the voteis still against the merger, and we believe that the — that any
reason that the company would have is to do nothing other than to
change what they already know is the outcome.

* * *

What we haveisan offer on thetable, avotethat isto take place, and
what we[,] representing the shareholders[,] are seeking to do is to
insure that that vote go[es|] forward. And theonly way to insure that
that vote goes forward is for the Court to enter an order restraining
the board from taking further action to again postpone or delay the
counting of these votes.

... adl we are redlly seeking from this Court today is an order that
requires this company to — the Board of Directors to do what they
have already said they are going to do. The further delay in this
harms the company because of the uncertainty that continues.

Thelonger this goes on, and the more opportunities there arefor the
board to step in and cause delay, the more there becomes the
perception —and | emphasize that word “perception” — that the vote
Is somehow being manipulated to achieve an end that isfavorableto
the board.

So the entry of this order would be good for the company and,
frankly, whether they want to admit it or not, would be good for the
board to diminate that perception of machinations.

These excerpts are consistent with and in the context of the thrust of counsel’ sargument on behdf
of the plaintiff.

Thetria court granted the plaintiff’ s application, telling counsel for the plaintiff to draft an
order “direct[ing] that the Board of Directorsare enjoined [i.e., required] to hold their stockholders
meeting on July the 30th, 2003, and to hold ashareholders’ voterelativeto the proposed [merger].”
The trial court noted that should the directors determine that the taking of avote on July 30, 2003,
would cause them to violae their fiduciary duty, they could apply to the trial court for immediate
relief from the order.



With respect to the postponement of the vote from July 16, 2003, to July 30, 2003, the trial
court observed that “based on this hearing today, [the Board of Directors] have committed no
wrong.””’

Following the stockholders' vote on July 30, 2003, an August 6, 2003, hearing was held in
the trial court on the plaintiff’s motion for a TRO to prevent the consummation of the merger. At
the sametime, thetrial court also considered the defendants’ motion to stay the plaintiff’ s suit based
upon the pending Delaware suits. On the day of the hearing, the trial court denied the plaintiff’'s
application for aTRO; instead it entered an order staying both the stockholders' derivative claims
and the putative class action claims for damages.? In asubsequent telephone conference call with
counsel later the same day, the trial court again refused to grant the plaintiff’ s request for a TRO.

On August 7, 2003, at 9:29 am. EDT, the plaintiff filed an application for an extraordinary
appeal inthe Court of Appeals. Thefilingwasmade pursuant to Tenn. R. App. P. 10. The plaintiff
asked usto grant the TRO that the trial court had denied.

Unbeknownst to the plaintiff when it filed its Tenn. R. App. P. 10 application in this court,
a“Certificate of Merger of B Merger Sub Inc. with and into Clayton Homes, Inc.” had been filed
with the Delaware Secretary of State at 7:29 am. EDT on the same day. See Appendix B. The
Secretary of State certified the filing of the Certificate of Merger in a separate document. See
Appendix C. When, in the morning of August 7, 2003, prior to the opening of the market, the New
Y ork Stock Exchange was notified of thefiling of the Certificate of Merger, it halted further trading
in the common stock of Old Clayton Homes.

Thiscourt held two hearingson August 7, 2003, onein the morning and onein the afternoon.
The plaintiff argued that, despite the earlier filing of the Certificate of Merger, the merger had not
occurred because of the following language from 8 Del. C. § 103, particularly the emphasized
portion of the statute:

7In aJuly 17, 2003, hearing, the Vice Chancellor in the Orbis Delaware litigation also expressed doubt as to
whether the adjournment decision had violated any stockholder rights under Delaware law:

Look, I'm struggling with the legal idea here of what the right is that's been
infringed. There was a meeting scheduled. No vote wastaken. The meeting was
adjourned. Now, both the statute and, presumably, this company’s bylaws
contemplate adjournment of meetings.

8FoI lowing this hearing, and asrequired by the tria court, the defendants gave counsel for the plaintiff 12 hours
advance notice that the merger would occur the next day, August 7, 2003. The letter, addressed to plaintiff’s counsel,
recites, in its entirety, as follows:

This letter constitutes notice as ordered by Judge W. Dale Young that Clayton

Homes, Inc. intends to close the merger that is the subject of this action at some
time after twelve hours from now (4:30 p.m. EDT, August 6, 2003).
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Upon delivery of the instrument, and upon tender of the required
taxes and fees, the Secretary of State shall certify that the instrument
has been filed in the Secretary of State’ s office by endorsing upon the
original signed instrument theword “Filed,” and the date and hour of
itsfiling. Thisendorsement isthe“filing date” of theinstrument, and
isconclusive of the dateand timeof its filing in the absence of actual
fraud.

(Emphasis added). It argued that the complaint alleged fraud.

Wegranted the plaintiff’sTenn. R. App. P. 10 application. Becausethe status of the merger
was unclear to usand because wefelt that arecord should be devel oped bel ow asto the meaning and
application of the “absence of actua fraud” language of 8 Del. C. § 103, we remanded this matter
to the trid court under an order that provides, in pertinent part, as follows:

This case is remanded to the Trial Court for a determination of
whether Plaintiff still has standing to maintainitsderivativeactionin
light of the current status of the Merger, or whether the Merger iniits
current status has eliminated Plaintiff's standing to pursue its
derivative action.

If the Trial Court concludes that Plaintiff no longer has standing to
pursue its derivative action then, upon proper motion by Defendants,
Plaintiff’ sderivative action shall be dismissed by the Trial Court due
to Plaintiff’s lack of standing, with the Trial Court’s ruling on the
standing issue being subject to appellate review at the appropriate
time.

If the Trial Court concludesthat Plaintiff still has standing to proceed
withitsderivativeaction, thentheTrial Courtisorderedtoreconsider
Defendants' Motion to Stay and Plaintiff’s Motion for a Temporary
Restraining Order. In its order resolving these motions after
reconsideration, the Trid Court isinstructed to state with specificity
the reasons for its rulings on these motions as relating to the
derivative action.

Even if the Tria Court concludes that Plaintiff lacks standing to
pursue its derivative action, the Trial Court is directed to reconsider
Defendants Motion to Stay and Plaintiff’s Motion for a Temporary
Restraining Order as applicable to Plaintiff’s class action clam
contained within Plaintiff’s first Amended Complaint. In its order
resolving these motions after reconsideration, the Trial Court is



instructed to statewith specificity the reasonsfor its rulings on these
motions as relating to the class action claim.

(Numbering in original omitted). In the same order, we directed the defendants

to take no further action related to the merger between Clayton
Homes Inc., and Berkshire Hathaway Inc., . . . until a determination
is made by the Trial Court pursuant to this Court’s instructions on
remand. The purpose of thisOrder isto maintain the status quo of the
current state of the Merger, whatever that status may be, pending
resolution by the Tria Court of the remanded issues.

Following ahearing on remand, the trial court held that the plaintiff had made aprima facie
showing of fraud such tha its stockholders' derivative cause of action and class action lawsuit
should proceed on an expedited basis; that the defendants’ motion to stay those suitswas denied; that
the " Defendants are hereby restrained from any action to change the status quo of the subject merger
until further orders of this Court or upon further orders of a superior Court”; and that pending
reversal on appeal, such causes of action as survive would betried by thetrial court within 30 to 45
days from August 16, 2003.

Wegranted the defendants’ application for an extraordinary appeal. Asdirectedinour order
granting the application, the plaintiff filed aresponse to the application and the defendants filed a
reply brief. Oral arguments were heard by the Court on August 27, 2003, and the matter is now
before us for decision.

[l. The Issues
The issues before us can be narrowed down to three basic questions:

1. Has the merger of Old Clayton Homes and the subsidiary of
Berkshire occurred; and, if so, does the merger deprive the plaintiff
of standing to pursue a stockholders' derivative action on behalf of
Old Clayton Homes?

2. Isthe plaintiff entitled to atemporary injunction to prevent, inthe
words of the trial court, “any action to change the status quo of the
subject merger”?

3. Shouldthe plaintiff’ s class action claims be stayed in deferenceto
the pending class action claims asserted in the Blosser Delaware
litigation?



[11. Sockholders Derivative Action

The parties agree that the merger of these two Delaware corporations is controlled by the
substantive law of Delaware. It isto Delaware law that we now turn.

8 Del. C. § 251 clearly states when amerger is “effective”:

If amajority of the outstanding stock of the corporation entitled to
vote thereon shall be voted for the adoption of the [merger]
agreement, that fact shall be certified on the agreement by the
secretary or assistant secretary of the corporation. If the agreement
shall be so adopted and certified by each constituent corporation, it
shall then be filed and shall become effective in accordance with 8§
103 of thistitle.

(Emphasis added). The date and time of the filing is established pursuant to 8 Del. C. § 103, a
provision dealing with thefiling of an “instrument” in the office of the Delaware Secretary of State.
According to 8 Del. C. 8§ 103, the date and time placed on the instrument by the Secretary of State
Is“conclusive” asto the date and time of the instrument’ s filing “in the absence of fraud.”

We would make a number of observations about the language “in the absence of fraud.”
First, we note that 8 103 refers to an “instrument” and not just to a certificate of merger. Itisalso
clear to usthat the“ actual fraud” contemplated by 8 103 isfraud involved in the endorsement of the
Secretary of State on the instrument. There is nothing in the language to suggest that the “ actual
fraud” of § 103 means fraud in the transaction described in or represented by the instrument.

In the instant case, the Secretary of State noted on the Certificate of Merger that it was
“filed,” asthat word isreferred to in 8 103, at 7:29 am., August 7, 2003. Thereisno allegation or
suggestion or a scintilla of evidence that there was fraud, actual or otherwise, in the placing of the
Secretary of State' s stamp on the Certificate of Merger. Therefore, the stampisconclusive asto the
dateand time of filingand, pursuant to § 251, the merger was effective at 7:29 am. August 7, 2003.

It should also be noted that Old Clayton Homes proceeded with the merger at atime when
there was no outstanding court order prohibiting it from moving forward to complete the merger.
Furthermore, it violated no law that we are aware of in proceeding as it did.

According to the merger agreement, New Clayton Homes was the surviving corporation.
Since the merger was effective at 7:29 am., August 7, 2003, it was at that time that Berkshire
becamethe sole stockholder of New Clayton Homes. It wasalso at that timethat the plaintiff ceased
to have standing to pursue a stockholders derivative action. This is because the cause of action
belonging to Old Clayton Homes passed to New Clayton Homes when the merger waseffective. |If
such a cause of action existed pre-merger, it passed to Berkshire as the sole stockholder of the
surviving corporation.
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The issue now before us was addressed in the case of Lewisv. Anderson, 477 A.2d 1040
(Del.1982). InLewis, the Supreme Court of Delaware aluded to earlier Delaware cases in support
of the following:

In the context of a corporate merger, the following authorities hold
that a derivative shareholder must not only be a stockholder at the
time of the aleged wrong and at time of commencement of suit but
that he must aso maintain shareholder status throughout the
litigation.

I d. at 1046 (citationsomitted). Lest there beany doubt about its holding, the LewisCourt stated that
“[a merger which eliminates ownership of stock eliminates standing to pursue aderivative claim.”
Id. at 1047. Seealso Kramer v. Western Pacific Indus., Inc., 546 A.2d 348, 354 (Del. 1988) (“To
have standing to maintain a shareholder derivative suit, aplaintiff must be ashareholder at thetime
of thefiling of the suit and must remain a shareholder throughout the litigation.”).

In summary, we hold that the merger of Old Clayton Homes and the subsidiary of Berkshire
occurred at 7:29 am., August 7, 2003, and as aresult of that merger, the plaintiff in the case at bar
lacks standing to further pursue the stockholders' derivative suit filed by it in this case.

V. Satus Quo Injunction
A. Fraud Exception to LewisRule

While tacitly acknowledging the effect of Lewisand its progeny on its standing to pursue a
stockholders' derivativesuit inthiscase, the plaintiff urgesusto allow it to provethat theindividual
defendantswere guilty of actionablefraud that invalidatesthemerger. Apparently, the ultimategoal
of the plaintiff isto invalidate the merger and thereby re-acquire standing. Theplaintiff argues that
it has made a sufficient preliminary showing of actionable fraud to warrant the continuation of the
status quo injunction issued by the trial court.

The Lewis case recognizes two exceptions to the rule that a merger extinguishes aformer
stockholder’ s standing to pursue a derivative action on behalf of a merged corporation:

Thetwo recognized exceptionsto therule are: (1) where the merger
itself isthe subject of aclaim of fraud; and (2) wherethe merger isin
reality areorganization which doesnot affect plaintiff’ sownership of
the business enterprise.

Lewis, 477 A.2d at 1046, n.10 (citations omitted). Since we are not dealing with areorganization,
we do not need to deal with the second exception. While the first exception — “where the merger
itself is the subject of a claim of fraud” — might appear, at first blush, to apply to the facts of this
casg, it is clear from the Lewis case that this exception only applies to those situations where a
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merger isundertaken for the purpose of eliminating astockholders’ derivative claim. Thismeaning
Is clear from the language immediately following the language quoted above:

Those exceptions are not applicable to this case. Plaintiff has not
asserted that the merger was per petrated to deprive Old Conoco of
its claim against the individual defendants.

I d. (emphasis added) (citations omitted). See also Kramer, 546 A.2d at 354-55 (“ Kramer does not
contend that the merger was fraudulent, perpetrated merely to deprive Western Pacific of its claim
againg the defendants.”) While the plaintiff has ascribed a number of nefarious motives to the
individual defendants approval of the merger, the elimination of a stockholders derivative clam
Is not one of them.

It is clear that neither of the exceptions to the effect of amerger on standing — and, most
importantly, the one pertaining to “where the merger itself is the subject of a clam of fraud” —
appliesto the facts of this case.

B. Generalized Fraud

When we first remanded this case to the trial court, we wanted that court to focus on the
“current status of the Merger, or whether the Merger in its current status ha[d] eliminated [the]
Plaintiff’ sstanding to pursueitsderivative action.” At thehearingsin thiscourt prior to theremand,
we, aswell ascounsel for the parties, were struggling with the meaning and effect of 8 Del. C. § 103
and particularly its “in the absence of fraud” language. That code provision was first raised the
morning of our hearing and neither party had had a real opportunity to research the issue and brief
it for the court. Furthermore, neither we nor counsd for the plaintiff had awell-devel oped factual
record pertaining to the subject. These factors weighed heavily in our decision to remand for a
hearingin the trid court.

Apparently, following the remand, the parties came to realize — as we now realize —that the
“actual fraud” languageof 8 Del. C. § 103 issimply not implicated by the facts of thiscase. At the
hearing on remand, the plantiff focused thetrial court’s attention on its theory that its claim of
breach of fiduciary duty/fraud could vitiate the merger regardless of its status at that time. Thetrial
court, through no fault of its own, addressed the issue presented to it by the plaintiff. We will now
examinetheplaintiff’ sposition onitsgeneralized claim of breach of fiduciary duty/fraud asit rel ates
to the merger.

The plaintiff claims that the defendantswere guilty of fraud in approving themerger andin
recommending the merger’ s approval to the stockholders; in adjourning the special stockholders
meeting of July 16, 2003; and in holding the meeting of July 30, 2003, and conducting the vote of
the stockholders at that meeting. They contend that their allegations of misconduct, as developed
through discovery permitted by the trial court on remand, make a preliminary showing of fraud
sufficient to preserve the “ status quo” order in place and to ultimately undo the merger, which, as
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we have previously stated, was effective August 7, 2003. 1n our judgment, the plaintiff iswrong,
both legally and factudly.

To support its position that its generalized fraud charges, as fleshed out in discovery, are
legally sufficient to invalidate the merger, the plaintiff calls our attention to four Delaware cases.
We will examine thesein turn.

The plaintiff quotes the following from Solomon v. Armstrong, 747 A.2d 1098 (Del. Ch.
1999), aff'd, 746 A.2d 277 (Del. 2000):

Void acts are those acts that the board, or more generaly the
corporation, hasnoimplicit or explicit authority to undertake or those
actsthat are fundamentally contrary to public policy. Asdefined by
decisional law, void acts are those acts that are not performed in the
interest of the corporation, irrespective of whether or not they are
authorized by acorporation’ s certificate of incorporation. Thelist of
void acts, while not exclusive, is nonetheless very-restricted. Void
acts include fraud, gift, waste, or ultra vires acts. No amount of
shareholder rati fi cati on vali datesactsrepugnant to public policy (e.g.,
fraud), and which are therefore void ab initio.

Id. at 1114. Theplaintiff usesthisquoteto buttressitsargument that the“fraud” uponwhichitrelies
renders the merger void ab initio. This quote, while an accurate statement of general law, is of no
particular helpinthiscase. Solomon does not deal with amerger and, hence, thereisno suggestion
in that case asto how an allegation of fraud or even proof of fraud would impact a merger that has
already occurred. However, the plaintiff does rely on three cases involving Delaware law that do
deal with mergers and how breach of fiduciary duty/fraud impacts mergers that have occurred.

In Ramsburg v. American Invesment Co. of Illinois, 231 F.2d 333 (7th Cir. 1956),
stockholders of Domestic Finance Corporation (“Domestic”) sought in district court to restrain the
merger of Domestic with the defendant, American Investment Co. of Illinois (“American”). Id. at
335. Both Domestic and American were Ddaware corporations. Id. In their complaint, the
Domestic sharehol ders alleged that American, “through diversmeans,” id., had acquired control of
Domesticand, by virtue of that control, “ had so operated Domegtic asto reduce itseffective position
as a competitor of American in various cities and states’ where both did business. 1d. The
complaintin Ramsburgwasfiled shortly after Domestic mailed anoticetoits shareholdersadvising
of a special meeting to consider a proposed merger of the two corporations. 1d.

InRamsburg, the plaintiffs sought apreliminary injunctionto restrain American fromvoting
its “some 80 percent of the common stock of Domestic” in favor of the merger at the special
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meeting. 1d. The plaintiffs alleged, in the first count® of the complaint, that “the merger would
constitute a violation of Section 7 of the Clayton Adt, in that its effect would be to lessen
substantially competition in commerce.” 1d. While the case was still in district court, the “ prayer
for relief was changed to areguest for an order restraining implementation of the proposed merger
during the pendency of the cause.” 1d.

Thedistrict court denied the motion for temporary injunction, following which the plaintiffs
appealed to the Seventh Circuit Court of Appeals. The opinion recites what happened next:

On or about the same date, defendantscompl eted the merger by filing
certificates of approval with the Secretary of State of Delaware.

Id. On apped, the defendants moved to dismisson several grounds. 1d. at 336. Aspertinent to the
case at bar, the defendants took the position that the matter before the appellate court was moot
because “the merger has been completed under the controlling provisions of Delaware law.” 1d.
Hence, so the argument went, “no relief [could] be granted plaintiffs.” Id.

The Seventh Circuit addressed the defendants’ argument of mootness asfollows:

Thisargument must be examined in thelight of theinherent power of
acourt of equity to afford mandatory relief. . . . [W]here adefendant
with notice in an injunction proceeding compl etes the acts sought to
be enjoined the court may by mandatory injunction restore the status
quo. [T]heruleisframed thus. Where abill for an injunction has
been filed, and the court has acquired jurisdiction of both the person
and the subject-matter of the suit, and the defendant does any act
which the bill seeksto enjoin, such party acts at his peril and subject
to the power of the court to compel arestoration of the datus, or to
grant such other relief as may be proper under the particular
circumstances of the case.

Applying these decisions we are able to formulate the question for
determination where, as here, a cause for injunctive relief is met by
acontention of mootness because the status of the partiesand of their
relationship to the subject matter has changed. The decisiveisueis
whether the subject matter may yet be reached by the mandatory
power of equity and the status quo restored. If so, the cause is not

9I n the second count, the plaintiffs alleged that they had been damaged by “American’s allegedly illegal act in
exercising control of” Domestic and sought treble damages and other relief. 1d.
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moot. And even where the subject matter has been so completely
destroyed as to preclude restoration of the status quo, the court still
has jurisdiction to grant incidental relief and the cause is not moot.

Werethis an appeal on the merits, therefore, clearly the cause would
not be moot. As the court has jurisdiction of the parties and
American has possession and control of the assets of Domestic, we
would havejurisdictionto compel restoration, if ultimately we should
determine that the circumstances of the case requirethat result.

And we must conclude, we believe, that our mandatory power is
rendered no less effective by the fact that the appeal istaken from an
interlocutory order.

Id. (citations omitted) (internal quotation marks omitted).

In rejecting the defendants' argument that the appeal should be dismissed as presenting a
moot issue, the Seventh Circuit held asfollows:

The chronology of the circumstances involved in the case at bar
indicatesthat thismay be a proper case for amandatory injunctionto
restore the status quo. The order denying the temporary injunction
was subject to plaintiffs' right to perfect atimely appeal. This they
have done. It now appears that defendants completed the merger
againg which the injunction was sought on, or about, the same day
the appealed order was entered. We have jurisdiction of the parties
and of the subject matter, i.e., the assets of Domestic, whichareinthe
possession and control of American asthe surviving corporation; and
we have the power to compel a restoration should our ultimate
determination bethat the circumstances of thecaserequirethat result.
The appedl, therefore, is not moot.

Id. at 338.

In Kumar v. Racing Corporation of America, Inc., 1991 Del. Ch. LEXIS 75 (Ddl. Ch.
1991), “certain steps were taken to consummate a cash out merger of [Racing Corporation of
America, Inc. (“RCA”)] by itsmgjority stockholder.” 1d., at *1. A certificate of merger wasfiled
with the Delaware Secretary of State on April 2,1991. Id., at 11. On April 12, 1991, the plaintiffs
—preferred stockholders of RCA —“ sought and obtained atemporary restraining order . . . enjoining
defendants [i.e., RCA; members of the family who owned controlling interest in RCA before the
merger; and TV Corporation (“ TV1”), the corporation through whichthey owned that interest] from
taking any further steps to effectuate the merger.” Id., at * 1.
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In converting thetemporary restraining order intoapreliminary injunctioninone, but notall,
of the“forms’ requested by the plaintiffs, the Vice Chancellor concluded that the moving partieshad
shown a reasonable probability of success on the meritsasto two of their three claims. In granting
the plaintiffssome of the requested relief whiledenying it other relief, the Vice Chancellor observed
asfollows:

Given the great difficulty, and perhaps practical impossibility, of
returning a merged corporation to its origina constituent
corporéions, a preliminary injunction is the conventional remedy
when a sharehol der establishes that aproposed merger islikely to be
found to beinviolation of law or of theboard’ sfiduciary obligations.

Plaintiffs’ entire fairness and due care claims appear at this stage of
the proceedings to be very strong and our Supreme Court has noted
that “a strong showing of success on the merits may compensate for
a weak showing of irreparable harm.” | am satisfied that such a
balancing is appropriate here and that, given the fundamental
breaches of fiduciary duty that have been preliminarily established,
injunctive relief is appropriate notwithstanding the limited showing
of irreparable harm.

Thefinal question iswhether abalancing of the equitiestipsin favor
of plaintiffs. This analysis varies somewhat as to each of theforms
of injunctive relief requested. First, plaintiffs seek the continuation
of theexisting temporary restraint barring defendantsfrom taking any
additional stepsto consummate the merger. Defendants note that, as
long as the merger remainsin limbo, RCA’s ability to continue as a
going concern is questionable. TVI apparently is not prepared to
provide more funds until such time as it acquires at least 80%
ownership. Thus, the result of an injunction may be bankruptcy.

| do not discount this possibility, but | also do not find that it would
justify alowing the merger to be consummated. RCA has been in
financia difficulty from the day TVI first invested in it and TVI has
not let RCA go bankrupt up until now. Itisunlikely that TVI would
change its course at this point since it would face the possibility of
having to accept a put of all of plaintiffs’ preferred stock under the
Stockholders Agreement. In addition, the interests of the public
stockholders are very minimal. Under the merger, their total
compensation would be approximately $150,000. Arguably, abond
could protect againg the injury that the public stockholders might
suffer in case of abankruptcy. Thus, | am satisfied that thefirst form
of injunctive relief requested by plaintiffs should be granted.
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Id., at *22-*24. (citations omitted) (internal quotation marks omitted).

In Jackson v. Turnbull, 1994 Del. Ch. LEXIS 25 (Del. Ch. 1994), L’ Nard Restorative
Concepts, Inc. (“L’Nard”), had merged with Restorative Care of America, Inc. Id., at *1.
Apparently, asaresult of themerger, L’ Nard had been merged out of existence. 1d. After themerger
became effective, the plaintiffs — stockholders of L’ Nard — executed “written consents’ removing
al of L’Nard’s directors except one of the plaintiffs. 1d. The plaintiffs brought an action “to
determine the rightful directors and officers of [L’Nard].” 1d. The Vice Chancellor noted that the
determination sought by the plaintiffs*“isinextricably tied to the claim that the merger wasinvalid.”
Id., at *6.

Theplaintiffsin Jackson argued that “themerger violated Delawarelaw in several respects.”
Id., a *9. They alleged (1) that the L’ Nard board had impermissively delegated to another the
board’ sresponsibility to determine the consideration payable to minority stockholders, in violation
of 8 Del. C. 88 141(c) and 251; (2) that the board had violated 8 Del. C. § 251(c)(7) by refusing to
provide a copy of the merger agreement to stockholders who requested it; and (3) that the board
failed to provideappraisd rights asrequired by 8 Del. C. § 262. Theplaintiffsalso alleged two other
bases for their complaint, including misrepresentations on the part of the defendants. The Vice
Chancellor noted that three of the plaintiffs’ five clams alleged statutory violations. One of the
claimsfound not to be astatutory violation was the plaintiff Jackson’s claim that he “voted in favor
of [the merger] on the basis of defendants’ misrepresentations.” 1d., at *9 (emphasisadded). After
noting that the three statutory violations were “more than enough to invalidate the merger,” id., the
Vice Chancellor made no further mention of the misrepresentation claim. TheViceChancellor then
examined each of the three alleged violations of Delaware law and noted that they pertained to
“fundamental aspects of our corporationlaw.” Id., at *9 n.4. The Vice Chancellor concluded the
facts showed that each of the three claimed violations of Delaware law was sustained by the proof.
Id., at *14, *15-16, *16-18. In a not-so-subtle rebuke to the defendants, the Vice Chancdlor
responded to their argument pertaining to one of the alleged satutory violations:

[The defendants] seem to view the Delaware General Corporation
Law as a set of guidelines that may be atered or ignored by a
corporation, such asthisone, that has only afew stockholders. | am
aware of no such exemption.

Id., a *17. The Vice Chancellor concluded that the merger was void “and that the consents
exercised on July 12, 1993[,] validly removed dl of L'Nard's directors except [the plaintiff]
Jackson.” 1d., at *18.

We agree with the plaintiff that these three cases stand for the proposition that equity can
invalidateamerger under certain circumstances, including acasewherethemerger itself isachieved
by the fraudulent acts of the directors. See also Bokat v. Getty Oil Company, 262 A.2d 246, 249
(Del. 1970) (“If a proposed merger is sought to be used for the cover-up of wrongful acts of
management, aCourt of Equity in an action making adirect attack on the merger can and will protect
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the innocent stockholder victim.”) Bokat iscited in Lewisand its* cover-up” language apparently
appliesto the fraud exception discussed in L ewis—an exception that we have held is not implicated
by the facts of theinstant case. See Lewis, 477 A.2d at 1047. Nevertheless, we are persuaded that
equity can invdidate a merger depending upon the facts of a given case. We do not believe,
however, that the three casesjust alluded to inthis opinion support the plaintiff’ spositionin the case
at bar.

At the outset, we note that each of these casesinvolves a merger, which, at the time of the
decision, wasat apreliminary stage, and, therefore, thecomponent parts of the merger werestill very
much susceptible to being returned to their pre-merger status.

In Ramsburg, the court noted that the * decisive issue is whether the subject matter may yet
be reached by the mandatory power of equity and thestatusquorestored.” 1d., 231 F.2d at 336. The
court in Ramsburg stated that it had jurisdiction over “the assets of Demestic, which are in the
possession and control of American” and hence had “the power to compel arestoration” if the facts
warranted. 1d. at 338.

In Kumar, the court noted that

the interests of the public stockholders are very minimal. Under the
merger, their total compensation would be approximately $150,000.

Id., 1991 Del. Ch. LEXIS 75, at *24. In the instant case, we are dealing with a large number of
stockholders and a $1.7 billion merger.

In Jackson, the deficiencies relied upon by the plaintiff all went to violations of specific
requirements of Delaware corporation law pertaining to mergers. 1d., 1994 Del. Ch. LEXIS 25, at
*9. That case involved “fundamental aspects of [Delaware] corporation law,” id., at *9 n.4, asit
pertained to mergers. Asinthe other two cases, the court in Jackson was not dealing with amerger
between publicly-owned companies.

The plaintiff has not drawn our attention to any Delaware case authority involving claims
such as the ones before us in the instant case in the context of a merger of two publicly-owned
companies. While some of thelanguage of the three cited cases might appear to be applicableto this
case, those casesmust beread in the context of their facts. “It isamaxim not to be disregarded that
general expressions, in every opinion [,] are to be taken in connection with the case in which those
expressionsareused.” Nat'| Life& Acc’dIns. Co. v. Eddings, 188 Tenn. 512, 221 S.W.2d 695, 699
(1949), quoting the words of Chief Justice John Marshall inthe case of Cohensv. Commonwealth
of Virginia, 6 Wheat. 264, 19 U.S. 264, 5 L. Ed. 257, 290 (1821). Wefind no legal authority to
support the plaintiff’s position that its allegations of breach of fiduciary duty/fraud in this case ae
legally sufficient to invalidate a merger that has occurred and will shortly be fully consummated.
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C. Temporary Injunction

Intheinstant case, thetrial court’ sstatusquo order is, in effect, atemporary injunction. The
granting of such an injunction is controlled by Tenn. R. Civ. P. 65.04(2):

A temporary injunction may be granted during the pendency of an
action if it is clearly shown by verified complaint, affidavit or other
evidence that the movant’ s rights are being or will be violated by an
adverse party and the movant will suffer immediate and irreparable
injury, loss or damage pending afinal judgment in the action, or that
the acts or omissions of the adverse party will tend to render such
final judgment ineffectud.

InS. Cent. Tenn. R.R. Authority v. Harakas, 44 S.W.3d 912 (Tenn. Ct. App. 2000), we quoted from
Robert Banks, Jr. & June F. Entman, Tennessee Civil Procedure § 4-3(1) (1999), as follows:

The most common description of the standard for preiminary
injunction in federal and state courts is a four-factor test: (1) the
threat of irreparable harm to plaintiff if the injunction is not granted;
(2) the balance between this harm and the injury that granting the
injunction would inflict on the defendant; (3) the probability that
plaintiff will succeed on the merits; and (4) the public interest.

Id., 44 SW.3d at 919, n.6. We have determined that the plaintiff has failed to demonstrate “the
probability that [it] will succeed on the merits.” 1d.

The plaintiff claims that there was fraud involved in the adjournment of the July 16, 2003,
meeting. It claimsthat the defendants misrepresented the reason for the adjournment. In the view
of the plaintiff, the meeting was adjourned because the directors* had counted noses,” asit were, and
were aware that the company lacked the votes to approve the merger. The plaintiff chargesinits
brief that the defendants“[t]hwarted ashareholder vote onthe merger, and instead used their control
over[Old] ClaytonHomes' corporate machinery to forceanimmediateadjournment of the meeting.”
The plaintiff makes these assertionsin an apparent attempt to suggest that the adjourned meeting of
July 30, 2003, wasin some way tanted by “ shenanigans’ — the court’ sword —at the July 16, 2003,
meeting.

The plaintiff is attempting to take a position that is inconsistent with a position it took in
advance of the July 30, 2003, meeting. On July 29, 2003, it asked the trial court, in the srongest
possible terms, to order the defendants not to again adjourn the vote on the merger. The plaintiff
asked for aTRO to insure that the meeting on July 30, 2003, would be held and that the vote would
betaken. It got what it wanted —avotewastaken. Asadirect result of that vote, which the plaintiff
asked the court to order, the merger was approved. It now seeksto stop that merger. In other words,
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it seeks to prevent that which resulted from a vote taken pursuant to an order the plaintiff was
responsible for securing. We will not permit the plaintiff to take these inconsistent positions. See
Johnston v. Cincinnati, N.O. & T.R. Ry. Co., 146 Tenn. 135, 240 SW. 429, 436 (1922); Stamper
v. Venable, 117 Tenn. 557, 97 SW. 812, 813 (1906); Stearns Coal & Lumber Co. v. Jamestown
Ry. Co., 141 Tenn. 203, 208 S.W. 334, 334-35 (1919). Our holding with respect to inconsistent
positions should not beinterpreted asrelieving thedirectorsof liability for breaches of fiduciary duty
that occurred prior to, during, or after the vote of July 30, 2003.

It should also be noted that there is nothing in the record before us demonstrating that Old
Clayton Homes did anything wrong, or contrary toits bylaws or Delaware law, when it adjourned
the meeting of July 16, 2003. On this point, we agree with Judge Y oung of the trial court and the
comments of Vice Chancellor Stephen P. Lamb in the Orbis Delaware litigation.

Theplaintiff also directsour attention to the affidavit of Alan M. Miller. Aswenoted earlier
inthisopinion, Mr. Miller was hired by Orbisto review the proxies, the ballots, and the preliminary
tabulation of the merger vote.

The significant statementsin Mr. Miller’s éfidavit are as follows:

Our review of the original proxies began a 11 am EST. ... Based
upon our review of the proxies, and our prior review of copies of the
proxies at VS Associates, | identified several apparent problems or
irregularities.

Certain of the copies of the proxies that | reviewed appear to have
reverse sides that were manufactured or attached to the front side by
someone other than the person who voted the proxy. For these
proxies, the problem is apparent because the front of the proxy that
was signed was faxed and had the degraded appearance that one
would expect in afax copy. Attached to the document was a clear
copy of the back of a proxy that appeared to be added subsequently.
It is my understanding that if only one sided [sic] of the proxy is
transmitted, the proxy isinvalid. Perhapseven moresignificantisthe
fact that the differences between the front and back of these
documents indicates that they were atered. Obviously it would be
improper for some other individual or entity to attach a back to a
proxy that was not properly transmitted.

Several of the proxies voted by members of the Clayton family had
problems. Theoriginal proxiesdid not indicate that the proxieswere
signed by aperson with the appropriate capacity to sign the proxies,
particul arly in connection with the Clayton Family Foundation shares.
Another copy of the same proxies shows that the information
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regarding the appropriate capacity was later added, raising serious
questions about not only the validity of the vote, but whether the
proxies were altered after the fact.

Additional problemsor issuesthat | identifiedin connection with the
proxies include the fact that apparently at least 100,000 votes were
recorded by televoteby Georgeson Shareholder Communications. In
my professional opinion, this election should have been deemed
contested and telephonic and internet voting not permitted, as these
are lessreliable in a contested vote.

Finally, I note that on July 30, the last day of voting on the Merger,
the stock took a precipitous drop and that at least 3 million shares
flipped from votes against the transaction to votes in favor of the
transaction raising additiona questions about the validity of those
votes.

(Numbering in original omitted).

The merger in this case was gpproved by amargin of 3,204,608 shares. Thereisnothingin
Mr. Miller’ saffidavit establishing that asingle “no” votewas counted asa“yes’ vote. Hisaffidavit
isnothing morethan anumber of general observations, such as* apparent problemsor irregularities’;
proxieswith a“degraded appearance”; aback of aproxy “that appeared to be added subsequently”;
differences between the front and back of proxies “indicates that they were dtered” (how thisis
significant to the vote count he does not say); proxies by members of the Clayton family “had
problems’; information added to a proxy at a later time (he doesn’t know when) “raising serious
guestions’; and other vague and general assertions. (Emphasis added). In our judgment, the
affidavit establishes nothing.

Theplaintiff alsoreliesupon thefact that Kevin T. Clayton, the CEO of Old Clayton Homes,
on the day before the meeting of July 16, 2003, learned that an institutional investor — Janus— no
longer owned stock in Old Clayton Homes. Theplaintiff contendsthat Mr. Clayton asked Janusto
continue to support the merger and not to reveal it had recently discovered that it no longer owned
stock in the company.

Assuming that Mr. Clayton did make such arequest to Janus, there is nothing in the record
to suggest that Janus ever followed through with this request during the period of time before the
merger vote was held. Furthermore, there is nothing before us to reflect that any stockholder was
influenced by a misrepresentation made by Janus at the request of Mr. Clayton.

Finally, the plaintiff accuses the defendants of destroying evidence of “their efforts to

influence shareholdersto vote in favor of the merger.” We have two responsesto this. First, there
is nothing fraudulent about urging shareholders to vote in favor of the merger; and, second, the
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documentsin question were lists of stockholders utilized by directorsto contact some of those who
would be voting on the merger. None of this suggests fraud.

Most significantly, there is not a scintilla of evidence in this record demonstrating that a
single vote was incorrectly counted or that any share of stock was voted in favor of the merger
because of any alleged fraudulent act of the defendants or that the vote count was not as certified.
This strongly militates against the issuance of atemporary injunction.

D. Conclusion

We concludethat the alegations of breach of fiduciary duty/fraud are legally insufficient to
invalidate the merger of these two publicly-owned corporations. Even if these allegations were
deemed to be legally sufficient, the facts before us do not show that there is a probability that the
plaintiff will be successful at trial in its efforts to undo the merger. The status quo injunction was
not and is not warranted. This now-effective merger should be allowed to continue to completion.

V. Class Action Claims

The trial court decreed that the plaintiff’s class action clams should proceed below. We
agree. A classhasnot been certified in the Blosser Delawarellitigation. That case appearsto bethe
only litigation other than the instant case in which class certification is being sought arising out of
the subject merger. We see no reason to stay the instant class action litigation at this time,
particularly in view of the fact that the parties have represented to us that Blosser is atempting to
be dismissed from the Delaware litigation while the defendants there have taken the unusud step of
asking the Vice Chancellor to certify the class.

If, in the future, a new attempt is made to stay this class action suit in favor of onein
Delaware, the trial court, in exercising its discretion on this subject, should be guided by the
following text from 2 Herbert B. Newberg & Alba Conte, Newberg on Class Actions, § 7.31 (3rd
ed. 1992), quoted with approval in the Tennessee Supreme Court case of Meighan v. U.S. Sprint
Communications Co., 942 SW.2d 476, 481 (Tenn. 1997):

When cases bearing smilar class allegations and similar causes of
action are pending in different courts, such as different federal and
state courts or different state courts, courts should be kept informed
of classcertification proceedingsre ating to the same cause of action,
and rarely should the same class be certified on the same cause of
action before more than one court, in the absence of special
circumstances.

In determining the superiority of certifying a class in a particular

forum, the court should compare the advantages of aclasssuit in the
different foraand should weigh considerations of class scope, tolling
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of statute of limitations for the benefit of the class, reconciliation of
pending individud suitswith the certification of aclass suit without
opt-out rightsunder Rule 23(b)(1) or (2), whether in fact aclass suit
is pending in another more favorable forum, certification of a dass
limited to selected issues or claims, the state of litigation progressin
the competing suits, and a host of other factors.

(Emphasisin original).

In determining which of the plaintiff’s claimsare derivative in nature, and hence barred by
the plaintiff’s lack of standing, as contrasted with injuries done to the plaintiff and such class
members as may be certified, thetrial court’s attentionis called to the excdlent discussion on this
subject found in the Supreme Court of Delaware’ s decision in Kramer v. Western Pacific Indus.,
Inc., 546 A.2d 348 (Del. 1988).

V1. Motion Re Post-judgment Facts

Theplaintiff hasfiled what it refersto asamotion to consider post-judgment facts. Thefacts
alluded to in the motion do not amount to post-judgment facts under Tenn. R. App. P. 14. The
motion is denied.

VI1I. Trial of Class Action Lawsuit

In view of our decision to vacate the status quo injunction, it is no longer necessary to
expedite the trial of the plaintiff’s class action suit. That suit shall progressin an orderly manner
consistent with the nature of this class action litigation.

VI1Il. Conclusion

The judgment of the trial court restraining the defendants from action to change the status
guo of the subject merger is hereby vacated. The trial court’s judgment denying the defendants
motion to stay the plaintiff’s stockholders’ derivative claims is vacated, and, upon the filing of an
appropriate motion asto these claims, thetrid court is directed to enter an order dismissing them.
Thetrial court’ sjudgment denying the defendants' motionto stay the plaintiff’s classaction daims
isaffirmed. Costs on appeal are taxed to the plaintiff. Thiscaseisremanded to thetrial court for
further proceedings, consistent with this opinion. The effect of this opinion and the order issued
pursuant to it isstayed until 4:30 p.m. EDT, September 8, 2003, in order to afford each of the parties
an opportunity to request further appellate review by the Supreme Court.

CHARLESD. SUSANO, JR., JUDGE
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